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 1.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SUMMARY ADJUDICATIO FILED BY MARK BRINER 
* TENTATIVE RULING: * 
 
Defendant Mark Briner d/b/a Mark Briner Construction Consulting’s (“Briner”) unopposed motion 
for summary judgment (“MSJ”) is granted. 

The operative second amended complaint (“2AC”) alleges a single cause of action against 
Briner, for negligence. With respect to Briner, the 2AC alleges, in essence, that Briner was hired 
by defendant Federal Insurance Company (“Federal”) as its agent to inspect the relevant 
insured property and provide recommendations to Federal as to how it ought to handle plaintiffs’ 
insurance claim. The 2AC alleges that Briner negligently performed those tasks. The MSJ notes 
that Briner’s conduct resulted, if in any damage to plaintiffs, economic loss only. 

The MSJ contends that under Sanchez v. Lindsey Morden Claims Services, Inc. (1999) 72 
Cal.App.4th 249, an independent insurance adjuster (such as Briner) engaged by an insurer 
(such as Federal) does not owe a duty of care to the policyholder for negligent claims handling. 
Sanchez so holds: “[a]n independent adjuster engaged by an insurer owes no duty of care to the 
claimant insured, with whom the adjuster has no contract. The adjuster is not liable in tort to the 
insured for alleged negligent claims handling which causes only economic loss.” Id. at pp. 250-
251. 

The Court concludes that under the facts alleged by the 2AC, Briner did not, as a matter of law, 
owe any duty to the plaintiffs in this case to refrain from negligence in performing claims 
adjusting tasks. The MSJ is granted. 

Briner shall prepare a judgment, separate from any order on the MSJ, and submit it in 
conformity with the e-filing order. 
 

  

 2.  TIME:  8:30   CASE#: MSC14-01267 
CASE NAME: SEACLIFF VS TOLL BROTHERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to September 21, 2017, at 8:30 a.m., 
in Department 17.  The Court requests a short supplemental memorandum from each side, 
not to exceed 5 pages, addressing the following point of evidence.  These memoranda shall be 
filed on or before August 24, 2017. 
 
 Plaintiff’s objection Nos. 5-14 are addressed to the declaration of Todd H. Master.  
Specifically, plaintiff objects that the documents attached to Mr. Master’s declaration have not 
been properly authenticated.  Mr. Master attempts to authenticate the documents by alleging 
that plaintiff “produced a number of documents to the document depository in this case identified 
by the ‘HOA’ Bates Range.”  (Master Dec., ¶ 6.) 
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 The Court is inclined to sustain plaintiff’s objections, on the following ground: 
 

Documents obtained in discovery in response to a request for production of 
documents may be used to support or oppose a motion for summary judgment, 
but must be presented in admissible form.  This means the evidence must be 
(1) properly identified and authenticated, (2) admissible under the secondary 
evidence rule, (3) nonhearsay or admissible under some exception to the hearsay 
rule, and (4) a complete record, not selected portions of the document.  (Weil & 
Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2013) 
¶¶ 10:168 to 10:169, pp. 10-70 to 10-71 (rev. # 1, 2013).)  Unless the opposing 
party admits the genuineness of the document, the proponent of the evidence 
must present declarations or other “evidence sufficient to sustain a finding that it 
is the writing that the proponent of the evidence claims it is.” (Evid. Code, § 1400; 
see Evid. Code, § 1410 et seq. for methods of authenticating documents.) 

   
(Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855.)  However, the Court is also 
inclined to find that any technical evidentiary defect has been cured by the responses to 
requests for admission and the deposition testimony attached to Mr. Master’s reply declaration.  
It does not appear that plaintiff genuinely disputes the authenticity of the subject email 
messages (Exhibits 3-6), or the subject eight-page report (Exhibit 7).   
 
The Court acknowledges that there may be other valid objections to these documents based on 
how they are used, but questions whether proper authentication is really an issue. 
 

  

 3.  TIME:  8:30   CASE#: MSC14-01267 
CASE NAME: SEACLIFF VS TOLL BROTHERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 The parties are to appear (but see the note at the end of the tentative ruling).  The 
Court’s preliminary assessment is that defendant City’s motion for summary judgment should be 
granted, on the ground that there is no triable issue of material fact concerning whether the City 
has caused damage to plaintiff’s real property.  Plaintiff does not dispute that such damage is an 
essential element of each of the three causes of action stated against the City. 
 
 Concerning this specific issue, plaintiff’s opposition relies in part on its Objection No. 2, 
a highly technical objection directed to paragraph 6 of Ryan Smith’s opening declaration.  
(See, Plaintiff’s Response to Separate Statement, Fact Nos. 11-13.)  But plaintiff’s opposition 
also affirmatively engages the damage issue, identifying two questionable items of damage. 
 
 The first item is that plaintiff “incurred expenses to attempt to clean out the stormceptor 
and remove gravel from in front of the tidal gates.”  (Frank Dec., ¶ 9, cited in Response to 
Fact No. 11.)  No dates, dollar amounts, or other details are provided in plaintiff’s brief. 
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 The conceptual problem with this item, as pointed out in the reply memorandum, is that 
plaintiff offers no evidence establishing a nexus between any such expenses and some 
identifiable damage to plaintiff’s real property.  Thus, there is no evidence explaining when and 
why plaintiff volunteered to incur such expenses, and why isolated incidents of temporary 
flooding on Seacliff Drive — which is not plaintiff’s property — justified such intervention on 
plaintiff’s part. 
 
  The second item of asserted damage is even more amorphous.  Plaintiff cites 
paragraph 3 of Donald Hodson’s opposition declaration, which sets forth the following 
seemingly innocuous allegation: “The Association’s storm drain system relies on the functioning 
of the City’s stormceptor and tidal gates to allow water to exit Association property and provide 
water treatment to the storm water from Association and EBRPD property before it exits into 
the Bay.”  (Response to Fact No. 11.)  Accepting the abstract and tautological premise that a 
storm drain system must drain somewhere, plaintiff offers no evidence that any temporary 
flooding on Seacliff Drive reflects a drainage system malfunction that has caused damage to 
plaintiff’s property. 
 
 Assuming for purposes of argument that the Court were compelled to sustain plaintiff’s 
Objection No. 2, the Court would also be inclined to find that any resulting evidentiary gap is 
filled by defendant City’s reply Exhibit “A”, excerpts from the deposition of John W. Frank taken 
on June 15, 2017.  The Court was particularly struck by Mr. Frank’s admission that he was not 
aware of “any physical damage to Seacliff private property caused by the water overflowing from 
the stormceptor in Seacliff Drive.”  (Depo. p. 109:18–22.)  Mr. Frank’s admission, coupled with 
the lack of any evidence of damage supports a finding that there is no genuine evidentiary 
dispute with respect to this material fact. 
 
 The Court notes that Mr. Frank’s deposition was taken after defendant City filed its 
opening papers, and that the filing deadline was set by the then-scheduled September 2017 trial 
date.  The trial date was not continued until the Case Management Conference on July 21, 
2017.  This is not a situation where a defendant has deliberately withheld key evidence from the 
opening papers and then submitted it with the reply papers for tactical advantage. 
 
 Plaintiff is invited to make an offer of proof at oral argument concerning how plaintiff 
would respond to the excerpts of Mr. Frank’s deposition, if given leave to file supplemental 
opposition papers concerning that evidence.  While the Court recognizes that a motion for 
summary judgment must sometimes be denied on highly technical grounds, there is obviously 
a countervailing interest in eliminating clearly meritless claims before trial.  The Court does not 
see how it would serve plaintiff’s interest to deny defendant City’s motion without prejudice to 
a renewed motion, if there is simply no genuine issue on the subject of damage to plaintiff’s 
real property. 
 
The Court is currently engaged in picking a jury.  The hearing will be held on Friday, 
August 18, 2017 at 8:30 a.m. 
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 4.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
SPECIAL SET HEARING ON: MOTION FOR FINAL APPROVAL OF CLASS 
SETTLEMENT SET BY COURT ON 1-26-17 
* TENTATIVE RULING: * 
 
The parties are to appear.  They should be prepared to address when they wish to have the 
hearing re-set and whether there is a need to provide notice to all class members. 
 
The Court is currently engaged in picking a jury.  Please be prepared to start no later 
than 8:30 a.m. (The Court will likely call this case first.) 
 

  

 5.  TIME:  8:30   CASE#: MSC15-00829 
CASE NAME: MELLO VS. MAGGANAS 
HEARING ON MOTION TO/FOR CLASS CERTIFICATION;APPOINTMENT OF 
CLASS REP;CLASS FILED BY GARY MELLO 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Gary Mello (“Plaintiff” or “Mello”)’s Motion for Class Certification (the 
“Motion”). The Motion is opposed by Defendant Athan Magganas and Defendant Maxaco, LLC 
(collectively, “Defendants”). 

In the absence of a trial plan, the Court has several questions about how the Plaintiff intends to 
proceed to trial. The Court declines to rule on the Motion at this time and requests that the 
parties appear at the hearing and be prepared to answer the following questions: 

1. How does Plaintiff propose to identify eligible class members? 

2. Without an answer to that, how does Plaintiff establish that the numerosity requirement 
is met? 

3. How does Plaintiff propose to establish Defendants’ pattern and practice of failing to 
provide proper documentation or refund deposits after on or about September 2014? 

4. How would litigating Plaintiff’s case resolve the claims of the remaining class members 
(assuming the Court could ascertain who those members are)? 

5. Given the post-tenancy history of the tenants identified in Defendants’ papers, what is 
the argument that common issues prevail over individual issues?  Doesn’t each 
purported class member’s case turn on issues that are individual to that person’s 
tenancy? 

6. How much time does plaintiff need to prepare a proper trial plan? 

 

The Court is currently engaged in picking a jury.  The hearing will be held on Friday, 
August 18, 2017 at 8:30 a.m. 
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 6.  TIME:  8:30   CASE#: MSC16-00510 
CASE NAME: ABELLA PASEO VS. SIGNATURE AT 
HEARING ON DEMURRER TO CROSS COMPLAINT of SIGNATURE AT ABELLA, 
LLC FILED BY WILLIAM HEZMALHALCH ARCHITECTS, INC. 
* TENTATIVE RULING: * 
 
The unopposed demurrer is sustained without leave to amend.  
 
WHA shall prepare a judgment of dismissal, separate from any order on the demurrer, and 
circulate it among counsel for approval as to form in the usual way, and then submit it to the 
Court in the manner required by the e-filing order. 
 

  

 7.  TIME:  8:30   CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE [COMPL 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY MARY RHOADES 
* TENTATIVE RULING: * 
 
The parties are to appear prepared to address the following matter: 
 
The class allegations in the complaint embrace “all persons who were issued a statutory notice 
by Gateway One to an address in California following the repossession or voluntary surrender of 
a motor vehicle who were assessed a deficiency balance following the disposition of the vehicle, 
any time from four years preceding the filing of” the complaint on April 8, 2016.   
 
However, the proposed settlement excludes (i) the period from April 8, 2012 until November 1, 
2012 and (ii) those “against whom a judgment on a deficiency balance had been obtained 
…prior to April 8, 2016” and (iii) those “who entered into releases with Gateway One…prior to 
April 8, 2016.” 
 
The Court is concerned about the re-definition of the class, especially to the extent that it now 
excludes those who have suffered a judgment. Why is no relief offered to those putative class 
members?  To what extent did Gateway One sell its claim as to any putative class member to 
any other person or entity who then proceeded to judgment? 
 
Why is the period from April 8, 2012 through November 1, 2012 excluded?  How many putative 
class members does that exclude? 
 
How many people entered into releases with Gateway One…prior to April 8, 2016 and are 
thereby excluded?  Why are they excluded? 
 
The Court is currently engaged in picking a jury.  Please be prepared to start no later 
than 8:30 a.m. (The Court will likely call this case second.) 
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 8.  TIME:  8:30   CASE#: MSC17-00558 
CASE NAME: MANCIL TRUEBLOOD VS WESTERN PA 
HEARING ON DEMURRER TO COMPLAINT of TRUEBLOOD FILED BY WESTERN 
PACIFIC HOUSING INC 
* TENTATIVE RULING: * 
 
The demurrer and the motion to strike filed by defendant Western Pacific Housing, Inc. (“WPH”) 
both rest on the premise that as a result of plaintiffs’ dismissal without prejudice of their claims in 
the Vierra action, the claim in this case is barred by res judicata. 

A dismissal without prejudice does not ordinarily have any preclusive effect. Williams v. City of 
Oakland (1973) 30 Cal.App.3d 64, 69; Guenter v. Lomas & Nettleton Co. (1983) 140 Cal.App.3d 
460, 465-466; Association of Irritated Residents v. Dept. of Conservation (2017) 11 Cal.App.5th 
1202, 1218-1219. A dismissal without prejudice ordinarily permits the dismissing party to later 
assert the same claims, subject only to the applicable statute of limitations. Here, no party has 
argued that the plaintiffs’ claims are time-barred. And the Court can see no reason to depart 
from the usual rule that a dismissal without prejudice does not have res judicata effect.  

In its reply papers, WPH argues that plaintiffs’ dismissal in the Vierra action was akin to a 
terminating sanction for discovery abuse. Even assuming, for the sake of argument only, that 
the SB800 prelitigation process is analogous to discovery, this contention still lacks merit. 

First, it appears that the Trueblood plaintiffs voluntarily dismissed their claims in Vierra, without 
prejudice. When a party suffers a terminating sanction stemming from that party’s discovery 
abuse, it is the Court that dismisses the case, not the party. And, of course, the dismissal 
ordinarily is with prejudice, not without. 

Second, terminating sanctions may only be issued by a Court after a party has demonstrated a 
steadfast refusal to participate in the discovery process. Doppes v. Bentley Motors, Inc. (2009) 
174 Cal.App.4th 967, 992. The party’s conduct must demonstrate that lesser sanctions will not 
cure the problem. Id. Here, inspections were scheduled in February 2017 for plaintiffs’ homes. 
Plaintiffs say they did not occur due to scheduling conflicts. Even assuming, for the sake of 
argument only, that the Trueblood plaintiffs called off those inspections in bad faith, it was a “first 
offense,” and would not have been met with a terminating sanction. Of course, in reality, it 
appears that the Trueblood plaintiffs offered to give WPH the “discovery” (inspections) it sought 
at a later time, and WPH flatly refused. WPH’s refusal to take yes for an answer with respect to 
the “discovery” it sought would not be a ground for a terminating sanction against plaintiffs. 

Even assuming the SB800 prelitigation process is like unto the discovery process, the voluntary 
dismissal without prejudice was not like unto a terminating sanction, and plaintiffs’ conduct 
leading up to the voluntary dismissal does not appear to be the type of conduct that would 
warrant such a draconian sanction. 

The demurrer is overruled. The motion to strike is denied. 
 
The Court is currently engaged in picking a jury.  If any party wishes to contest this 
tentative ruling, it shall give notice in the usual way.  However, the hearing will be held on 
Friday, August 18, 2017 at 8:30 a.m. 
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 9.  TIME:  8:30   CASE#: MSC17-00558 
CASE NAME: MANCIL TRUEBLOOD VS WESTERN PA 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS' COMPLAINT AND 
DISMISS THE INSTA FILED BY WESTERN PACIFIC HOUSING INC 
* TENTATIVE RULING: * 
 
See Line 8. 

  

10.  TIME:  8:30   CASE#: MSL12-07113 
CASE NAME: PERSOLVE VS MCDONALD 
HEARING ON MOTION TO/FOR DISMISS ACTION PURSUANT TO CODE OF 
CIVIL FILED BY DENNIS L. MCDONALD 
* TENTATIVE RULING: * 
 
The motion is granted. 
 
Plaintiff’s opposition consists largely of material that is relevant, if at all, to the last motion 
decided by the Court.  It was not previously submitted and the Court did not, of course, consider 
it at that time. 
 
However now plaintiff argues that defendant agreed to accept late service.  That is not 
supported by the evidence.  At the last hearing, the Court did not ask defendant if he would 
accept service.  It merely asked defendant to confirm his current address. 
 
Under the circumstances, plaintiff has failed to show that the exception of CCP 583.230(b) has 
been met.  Given the arguments made, the motion must be (and is) granted.  
 
The Court is currently engaged in picking a jury.  If any party wishes to contest this 
tentative ruling, it shall give notice in the usual way.  However, the hearing will be held on 
Friday, August 18, 2017 at 8:30 a.m. 
 

  

11.  TIME:  8:30   CASE#: MSL14-04382 
CASE NAME: MERCHANTS ACCEPTANCE CORP. VS 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL FILED BY MERCHANTS 
ACCEPTANCE CORP. 
* TENTATIVE RULING: * 
 
The order to show cause ordered counsel “to appear on…06/05/17…[at] 8:30 [in] Dept 17…to 
show cause, if any you have, why you should not be sanctioned…including, but not limited to 
terminating sanctions.”  Counsel now says counsel “presumed the hearing had been dropped” 
simply because a default packet (not a response to the OSC) was filed a few days before the 
hearing.   
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That was not a prudent presumption.  However the Court accepts counsel’s declaration 
pursuant to CCP 473 – regardless of whether it constitutes “surprise” (as argued) or “neglect” 
(which seems more likely).   
 
The motion is granted. 
 
 

  

12.  TIME:  8:30   CASE#: MSL16-04352 
CASE NAME: PORTFOLIO RECOVERY VS JOHNSON 
HEARING ON MOTION TO/FOR ORDER THAT MATTERS IN REQ FOR 
ADMISSIONS FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

13.  TIME:  8:30   CASE#: MSN17-0846 
CASE NAME: CARPENTERS PENSION TRUST FUND 
HEARING ON PETITION TO/FOR ENFORCE JUDGMENT AGAINST TRUST 
BENEFICIARY FILED BY CARPENTERS PENSION TRUST FUND FOR NORTHERN 
* TENTATIVE RULING: * 
 
The Court has taken the matter off calendar pursuant to the parties’ stipulation.  

  

14.  TIME:  1:30   CASE#: MSC12-03018 
CASE NAME: CROCKER VS. WESTERN PACIFIC HO 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  

 


